OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Charles E. Baughman
Chlef CIerz, Department of ngrloulture (/4\

s a

AuSDlﬂ. Texas

Doear 8irt Opinion ¥o.
. . Rey AEthor

43:& LeL., apd
cations.

%e khavo given carefu
tions preaented in your
we restate es follows:

xZldspAtion to the guos-
sber 30, 194C, which

1! DO'BB Mg s S
horit; »a prozul,~* desuld ! s/under . B 823,

s written protest

aleeionsr requlre that all evidence
wed at such hearing be subnitted in writ-

on/ive. 12 is copiod in fullt

_ ptue of the authoriiy vested in the
Comulssioner of agriculture of the 3tate of
Texzs in House Blll Ho. 623, .icts of ihe éérd
Leglslature Hepular Sesglon, which provida

rcr the compulsgory lnsyectlon of certala oiurus
fruit, the following Rules and Regulations re-
garding the marking of indlvidusl Truit are
hereby rromulgated sffective lertenber 1, 1940,

.
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YREGULATICN MNO. 128, Mo handler shall
pack or shlp any grapefrult unless sald
rult is marked as followas

*a. Any lot of frult below the ro-
quirerents of U.3. lice 3 Grade ashall be
clearly and indelidly drandsd, stazped or
printed with the word *CULL' on the rind of
each frult {n letters not less thap three~
eighths (3/8) of an inch high.

*b. Any lot of fruit below the rew
qulrements of U.9. No. 8 Crade of (Classi-~
fication of this grade, but meeting the re-
guirerents of U.S. Lo. 3 Grade shall be
clearly and indelidly branded, stazped or
printed with the words 'THIRD GRADE' on the
rind of sach fruit in letters not less than
three-sixzteenths (3/16) of an inch high,

: "¢, Any lot of frult branded, stamped
or printed *ihird Crade' or 'CULL' as re-
quired in thls regulaticn, shall show no
other parik.

"d. Any lot of frult which shows at
least soventy-rive (75%) percent of the
fruit in iepdividual contalinsrs cleourly mark-
ed according to the above deslgnations shell
be deemed as complying with these reagulations,
In order to allow for variations incident to
proper grading and handling, not more than
ten [105) percent by cournt of the frult in
any contalner way bs below the percontate
roquired to ve clearly marked, provided the
lot as & whole averages seventy~five (75)
percent or moro. oo

nall other Rules and Reguwlations hereto-
fore promulgated end published shall be in
full force and effect. '
(3iered) J.070. Yelonald
. Jabie sCOOMald
TEXAS COMMOSSICIER OF AGRICULTUREN

The pertinent rrovislons of H, B, 623, Acts 43rd
Leglslature {which arzear as Artlols 11€a, Vernon' Annotuted
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Civil Statutes) are hereaftsr set outbi

"seotion 2., The inspeotion in the State
of Texas of all grapefruit and oranges, and
the grades end classiflcatlions thereof, shall
be under the direction of the Commissioner
of igrioulture of the State of Texas, hereln-
after koown as the Comnmissioner,

"Seotion 3, The Commlsslioner of Arricule
ture of the State of Texzas 1s hereby empowered
end dircected to enter into cooperative agreo-
meats with the Unlted 3tates Department of . ig-
riculture providing for the inspoction of core
tain citrus frults szod under the terms of sald
egreomenis, the Coxamlssionsr of jasgrlculture
ghall &adopt the offieclal) U. 8. Stendards for
grapefrult and oranges as agplled to the 3Jtate
of Texas, The inspection shall be conducted
under the policles outlined dy the United
8tatns Deperiment of Agriculture under sald
cooperative agreoxents. The Coamlssioner is
enpovered to establish and ernforce suchk grodses,
greding rules, end regulations in addition to
those estasblicshed by this Act as he may doem
necessary on citrus frult, wnlceh shall not
conftlict with any provisions of this ict, after
& thorouzgh investigzation has been made of the
needs of the particular eitrus frult for which
grades, gradlng rules and regulations are con-
templated. Thoe Commisaionsr shall cause t0 be
pudblished in one publication of genoral e¢lrcu-
lation in each county affectnd by this act,
the rules and regulations promulgeted by hinm
under this .c¢t. Such publications shall dbe

" once each week for the throe weeks prior o
September lst., OCrades established 1in accord-
ance with provicions of this Act chall not de
modified durirs the current shirping season,
of the citrus fruit for which they are estab-
lished, except as harelpafter provided.

wseotion 4. The Coammissionar 1o hereby
glven power and euthority, und It 1s hersoy
£ado his duty, to promml-ate rules and rerula-
tions relaclns Lo the rraain-, cacxlns and
CATKIN: Ol COrLail elorus z1uisd ag sot out in
this .cb, and 1t ig horeby msde hils cuty to

-
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enforco sane. The Commissionar shall cause .
this to bs yublished in some rewspaper of
genoral circulation in the territory affoct-
ed by the rules and rezulations which he

has promulpated, Only in case of rrotest,
hsarings shall bo conductoed at places and

af times to be detarnined by the Cozmissioner
or his zgent, aftsr publications of rules and
regulations have been promulgated, a2t which
all intereated parties wlll huave a richt to
be heard, After such publication and publie
bearing, the rules and rogulations shall be
£inal, unless written protost by an interest-
ed person or paurties shall bo mads to the Coam-
risslionor of Apriculture within thirsy (30)
days after such rules and roguiationa huve
been published, If the Commisslonsr after
the hearling of protests rafuses to ncdify
such ruleg and regulations the interzsted
pereon or parties shall bave the richt to
a;peal to the Dletrict Court of Travig Coun-
ty. (Bmphasis ours)

, v"sectlon 6. The Commlssioner is heredy
authorized to promulgato suel rules and ro-
gulations relative to proper morking of oon-
talners, the iscue of certificetes of Inspoct-
ion, the togging of tho vehlole of transporte-
tlon, and such othar rules and rogulotions as
he dsems necsssary foxr the luproveaent of the
mothod of marketing of &)l cltrus frults asg
“provided for in this act,m

Tho sbovs quoted gections of the icl can leave no
doubt but that tho lerislature hos oxpreasly suthorized the
Coxmlsaloner of Apgriculture to promulgate rules and regules
tions. relating to the "marxking of certaln eitrus frults.m
We are unuble t- doteot in Regulatlon No. 12, a3 cucted a-
bove, ahy unreasonable exorcise of this leglislative mandabe.

Kor do vwo dballeve that U, B, 623 constlitutes an
uvneonsitutional dslegatlon of power by the Lezsislaturs to
the Comemlsslonar of Aariculbturs. The Act prescrldes in ex-
cortiosral) detall, tho duties and pouers of ths Commlssloner,
The powg® conforred upon him to yromulrate regulallons bas
been carefully circumsceribod, end zuy bo exercisod only withe-
in the restricted limits and for the expross purpossas delin-

' x

848



L)

Honorable Charles E. Baughman, Page &

eated in the Act., Our Courts have many times sanotioned
Jeglislation which confers rule-making powers upon adeinige
trative agencles. A8 declored by the Supreme Court of Tex-
a8 in San Antonio v, Jones, &8 Tex, 33, and quoted with ep-
proval in ¢*3rien v. Amerman, 112 Tex. 254, 247 3. 7. 2701

*The Leglslature may grent auvthority
as well as glve cormands, and ecobs done
under 1ts authority are as valld zs if
dops in obedierce to its commards, Yor
33 a stutute, vhose conmplets execution
and np;lication to the subject-zatter is,
by its provisions, nmade to dezend on the
essent of some other body, a delegation
of legisletive pover. The discretion
goes to the exerciss of the power con-
Terred by the law, but not to make the . ‘ ;
law ftself. The law, in such casas, may = ‘
depend foxr its practical efficlenoy on ' \
the sct of soze other body or lndlvidualj
atill it is not derived from such act, '
but from the leglslative authority,” \

_ To the sams effect is the bolding of the San Antonlo
Court of Civil Appeals ir Tuttle v. Wood, 35 S. W. (24) 105)
(writdor error refused), vhereln Judge Smith, in the opinrion,
Btated:

"It is true, of course thait the lLeg~
{slature cannot delegate %o an adainistra-
tive bozrd the power to make a law prescrib-
ing a penalty, but it ls equally true that
it is conpetent for the lLeglslature to asu-
thorize a commission or board created for
that purpose to proscribs duties or ascer~
$ain condltions upon vhilch an existing law
may orerato in laposing a penalty end in
effoctuating the purpose desicned in snact-
ing the law. Xt is in pursuance of this
authority that railroad cozmlssions, publie
utillsy cozmissicons, llvestock sanltery
commissions, health boards and like agencles

oxercise their {u.ﬂtians and adminlister and
enforce laws zelating to their several de-

partments. In thelr very naturs such laws
rust be floxible in order to glve them
practicable application to the diverss con~
ditions vhich exist within the several
stutao.” i
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The purposes sought to be accomplished by K. B.
823 end the regulations to be promulgated thereunder are
set out in Sectlon 1 of the Act in the following language:

“Section 1. In order to provide the
means vhereby prcecducers of certaln cltrus
frult, and all intercsted parties, may
socure proampt and efficient insvection and
clasgirioaztion of grades of £ruilt at rea-
gonable cost, and because it is hereby ro-
coghized that the standardization of the
oitrus frult industry by the proper grad~
ing end classifications of clirus frult by
prompt and efficlont inspection under com-
petont authority is benaficial alike to
grower, shipper, carrier, recoiver, and
consumer, in thet it furnishes the grower
and the shipper prima facle evidonce of
guality and condlition of products, it .
guarantees the carrier and the recelver

o of guallty of produeits carried and ragelved
by them end assures the ultimate consumer
of tbe quality of the products purchased,
this ict Ls passed." :

The foregolng declaration of purpose certainly
enbraces n Jegitinate and prover subjfect for legislative
action. The succeeding seoctlons of the isct appsar to rro-
vide reasonable snd eppropriate means for effectuating the
stated purposes. It 1s dcudtless true that the requires-ents
for gradlng -and marking of frult impose.obligations and ex-
penses upon the growers, packers and shlypers which did not
exlst before., Such is the inevitadle by-product of all re-
gulatory leglslation, But 1f the purposes sought to be
achieved by a staotute are c¢onduclve to the publlic welfare
80 g5 to bring 1t vithin the broad field of the State's
police power, and the means adopted are reasonable, the
Courts will not strike down the statute as being a taking
of property without due process or comupansation, because
it imposes additional obligzatlons and expenses upon those
to whom it arplies. This princlple was aptly stated by
Chief Justics Fuller, epeaking for the United States Supreme
Court In Re Rahrer, 140 U. 3. 354, 1l Sup. Ct. 885, 35 L.Zd,
572: . '

"The power of the state to impose
vastralnts and burdens upon porsons and

+ o
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property in conservation and promotion of

the public health, good order 2nd prosperity
18 a rower origically and always belonglng

to the states, not surrendered by thenm to

the goneral gzovernment, nor directly restrain-
ed by the Constitution of the United States
and essentlally exclusive.” N

lawas designed to eliminates fraud and promote fair
dealing in business have been consistently urheld by the Tex~
as Courts es a valld exsrcisc of the police power. Thus in
Nash Hardware Co. v. Yorris, 103 Tex. 217, 148 3, W. 874,
the Texas Suprene Court sustalned ths constitutionality of
the bulk sales law acelnst the contentlon thot it violated
Sectlon 19, Article I of the Texas Constitution, rleced an
unreagonabtlo burden upon merchants. Sald the couxrt:

*The Legislature may in the exercise
of the polics power regulate by reasonable
requlroments the buslness transactions of
the c¢itlzens. Houston &% 7. €. Co, v. Clty
of Dallag, 98 Teoxas, 996,%

: In Henry v. State, 260 S. W. 1%C, the Ccurt of
Criminal) Appeals of Texes ia holdlng valld an act regulet-
inz the professicn of accounting in this State, seid:

*The guthorlty of the state govern-
ment to place restrictlions upon the exerclse
of lawful vooctlions is too well settled for
controversy. :

n¥ %* %

"The selection of sudbfects of such leg-
isletion and the mesns of regulation alopted
are »risarily subject to lezislative declslisn,
and the presumption of vallidity and reasona-
blencss obtalns in a Judlocial inquiry unless
the contrary is made to appear.”

The case Ihvolvins & statute most noarly analogous
to the one herc under consideration is Zx Farte vhite, 198
Se e 583, whevein the Court of Criminal Apreals approved as
a valid exercles of the police power, & statute reguliring
every glnner to take ané prescrve three samples fron every
btale of cotton glnned by him. Hocause of its peculiar ap-

&
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plicability, we nuote at length from the opinion of the
Court in the hite casel )

"iles experience demanstrated that
thereo arv evilg connectsd with the pra-
peraticn of cottern for market, =nd the
markstinz of s=zne which affect the state
as a vholo-~the general nrublle weolfaret
1f so, then under the authoritics quoted
by relator the siate, in soecsking under
the polica pover to correc: and remsdy
those evils, =ould not and cannost be
held to violate any provizlon of the
fedoral Constlitution, * * ¥, 1% has
been denmonstrated, and we think fully
ghowvn by the cvldence in this case, that
such c¢ondltisng were not the result of

he law of suprply and femand, tul were
brouskt sbout by conditions which casn,

in a m=zasure at least, bse re: a¢ied by
pultable lerislation, znd this 13 the
object anl purpose of the leglslation
involved in this cape. I: may ndt =2c-
complish all that ¢an be ascconplished;
1t may te defective In peny partloulars;
but this Qoes not afreet tiro power of
the shtate to emact lesisictlon of this
charac»e" 1f the pubifc weifare denanis
legislation to recefiy the voadltlicna which,
et varlous apd sundry periods of our hige

ory, braught aboul the injury of theo oit-
1zenehiy of tke atate as a whols, end wihica
certelnly affected not only the welfare of
the farners, the producers of cotiton, but
as wel) sariously ulfected tha wellare of
overy oltlzen of the st:itslengased in any
%ogii‘ aue e¢allinz, trade, or profession.

x
L]

w¥ ¥ ¥ 7P the 4viis rrowlng out of
and connscbted ith gsinning cotbon hes
yendoared it nccquarj to rvhulate thc buwi-
noss to elintnsto she plating ol cotton,
to prevenl the s;raying of coiton, to pre-~
vent the ssnd 1Lc»iu: of cotion, und the
other evlils testified to by witnesses

.°
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that the law nscessarily fastensd this
extira charge on the business of glnning
cotton would not render the law obnoxious
to the federal or state Constitution.
There is many e charge made or license
fixod that must be peid or endured noc-
essarlly for the public welfare under

tho lave of this state apd of every state
in this Unlon, * * ¥,

"There are but few, if any, men who would
object to the rozulaticn of the prepara-
tion of his product for market, at so small
&n expenso, 1f the price he received would
be enhenced in so fuch greater sum than
that taken; ho would deea it adequute come
pensatlon for the property taken., 3ut if
the evlilg oxlst, as shown by the teatinmony
adduced on this hoarlng, the state under
$ts police power has the authority to cor~
rect theao evilsse * 7 ¥, _

ok x & JIf the public welfare domanis
end authorizes the passage of such a law,
thzt {¢ adde a small additioral expense to
the preparation for narket and marketing of
eotton does not render the law uwnconstitu-
tlonal; for this taking ls rot within the
meanlng of the constitutional provlisions.,

nt * % mhe evidence defors us shows
guch a condltion of mffairs, such gnormous
loss in tha marketing of the principal pro-
duoct of the state and evils conneoted with
the system as heretoforoe practiced, as to
authorlize the lLeglislature to act, and whether
the law will cure esll the cvila, or addlitionral
legislation may be rendered necessary to ef-
fectunte that purpose, is not & guestlon to
be declded by us irp thls cass, but for future
loslslatures to consider. That 1t will not
and dozs not eflfectunlly cure and remedy all
evils shown to exist does not rendor the law
invalid."

It swust be clear that the roguletion requlring grad-
ing and stanping of oitrus frult does not offend the Federal

—
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. Constitution under the doctrline announcsd by the United
States Supreme Court in NWebbla v. Tew York, 291 U, 3. 502,
wherein a state statute setting up elaborate rezulatiorns
Tor the nilk: industry was sustalnsd, Mr. Justice Roberts,
speskipng for the majority of the Court in that case declared:

"CTnder our form of spvernment the use
of property and the making of contracts are
normelly matters of private and not pudlic
concern, The general rule is that both
shall be free of czovernmental interference.
But nelther property rights nor contract
rights are abgolute; for rovernment cannot
exist L7 the citizen may at wlll use hils
property t> the detriment of hls fellows,
or exercliss his {rcedom of contract to
work them harse. Equally fundazental with
the private right is that{ of the pudlic to
regulate 1t in the common intersst. As
Chief Justice erahall sald, spoaking srec~
iricslly of inspection laws, such laws form
'a portion of that immense ras3 of leglisla-
tion, wvhich embraces cvery thing within the
territory of a 3tats * * * gll which can de
mogst advantageously exorclsed by the 3tates
themselves, Inspection laws, qusrantine
laws, heclth laws of every doscrivtion, as
vell as lars regulating the internal com-
merce of a 3tate, * * * are component parts
of this nmass,?

"Justice Barbour sald for this court:
i ¥ ¥ 3¢t 1s not only the right, but the
bounden =nd solemn duty of a state, to ade
vance the safeby, harpiness and proszerity
of its people, and to provide for its gen-
“eral welfsre, by any and every act of leg-
islation, which 1% nmay deem conducive to
these ends > * ¥,u

ve conolude, under the foregolng authorities, that
Regulation No. 12 1s a valld exerclse of expreas authority
corferred upon the Cocmissioner of Agriculture by H. B. 623,
and that tho sane is not in conflict with the State or Fed-
era)l Constitutiors..

It is our opinicn that the Commissioner l1lg required
to conduct a hearing upon any newly promulgated rcgulatiop

-
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vhen written proteat hasm haen filed with him within thirty
{30) days after "uhlicatlan of the régulation, This is
the expreoss and u“eqnivacable pandate contained in qeotion
& of the ict above quoted.

In reply to the third questlon, we delleve that
the etatute conto~7la,ea a "tearing® Jhd"eav all intere:zted
‘parties zny prosent orel arzunmont cnd tostimony to the Come
mlssioner or his agent. I% would doultless be withln the
discretlion o the Coanfiseloper {5 reguest the sutmission of
writlon ovideace apd arguments, bubl thls should not proclude
the rights of partles to produce oral evidenco and to rake
gn oral presshtaticn of tholr respestive poaltlons. If the
hearing were to have been linltsd to the sudalasiocan of writien
briefs only, there would have baan n2 occaslon for ths stst-
ute to provilo thal “hearln:s shall bs conductiod atl suceh tines
and placeg ¥ * %,% In Merritt v, Vislapa of Forchester, M. Y.
B Tun. 40, it was hold that in the absoico of statutory re-
quiradenbs thut obJlections ba In wrisling, 1% was not necessary
thet writton objeceslong bo made us a boels {or a “hoaring.”

Youys vory truly

APP VED OCT 16, 1940 ATTONYEY CXNERAL CF TEXAS

TRS AS.:ISUAM.’V By %r m 7 \:4;-92\
ATTORNEY GENERAT, Talter R. Eooh
o Assistunt

WRIIRS

-
.




